Public Private Partnership in

Tolling, Operation, Maintenance &

Transfer of Highways

MODEL CONCESSION AGREEMENT

October 2017
Government of India
New Delhi

. -V\\N@{s
=



National Highways Authority of India Model Concession Agreement

Contents

PART 1

Preliminary

Recitals

1 Definitions and Interpretation
1.1 Definitions
1.2 Interpretation
1.3  Measurements and arithmetic conventions

1.4  Priority of agreements, clauses and schedules

PART I

The Concession

2 Scope of the Project
2.1 Scope of the Project
3 Grant of Concession
3.1 The Concession
4 Conditions Precedent
4.1 Conditions Precedent
4.2  Damages for delay
4.3 Deemed termination upon delay
5 Obligations of the Concessionaire
5.1 Obligations of the Concessionaire
52  Obligations relating to Project Agreements
5.3  Obligations relating to Change in Ownership
54  Employment of foreign nationals
5.5 Employment of trained personnel
5.6  Branding of Project Highway
5.7  Facilities for physically challenged and elderly persons
6 Obligations of the Authority
6.1  Obligations of the Authority
6.2  Maintenance obligations prior to Appointed Date
6.3  Obligations relating to Competing Roads
6.4  Obligations relating to refinancing
7 Representations and Warranties

7.1 Representations and warranties of the Concessionaire

Tolling, Operation, Maintenance & Transfer of Page 2 of 136

. ' .
et z;'rlgéor\ s Highv®
m(}%?rz;‘n‘ﬁ‘\en\ of Indi3



National Highways Authority of India

7.2 Representations and warranties of the Authority

7.3 Disclosure

8 Disclaimer
8.1 Disclaimer
PART II1

Development and Operations

9

10

11

12

13

14

AN

Ministry of g oa?f']f_emor

Performance Security

9.1 Performance Security

9.2 Appropriation of Performance Security

9.3 Release of Performance Security

Right of Way

10.1  The Site

102 Licence, Access and Right of Way

10.3  Process of Handover of the Site

10.4  Site to be free from Encumbrances

10.5  Protection of Site from encroachments

10.6  Special/temporary right of way

10.7  Access to the Authority and Independent Engineer
10.8  Geological and archaeological finds
Utilities, Associated Roads and Trees

I1.1  Existing utilitics and roads

11,2 Shifting of obstructing utilities

11.3  New utilities and roads

11.4  Felling of Trees

Construction Of Additional Tollway

12.1  Restriction on construction of additional tollway
122 Maodification in Concession period

12.3  Minimum fee for Project Highway

124 Minimum fee for Additional Tollway/ Competing road
Entry into Commercial Service

13.1  Appointed Date

Capacity Augmentation

14.1  Capacity Augmentation of Project Highway
14.2  Compensation for Monetary Loss
Operation and Maintenance

151 O&M obligations of the Concessionaire
15.2  Maintenance Requirements

15.3  Maintenance Manual

Model Concession Agreement

ransport § p;
Governmeny o) &
ent of In dlling, Operation, Maintenance & Transfer of e

Page 30/ 136

iy



National Highways Authority of India Model Concession Agreement

154  Maintenance Programme

15.5  Safety, vehicle breakdowns and accidents

156  De-commissioning due to Emergency

15,7  Lane closure

15.8  Damages for breach of maintenance obligations
15.9  Authority’s right to take remedial measures
15.10 Overriding powers of the Authority

15.11 Restoration of loss or damage to Project Highway
15.12  Modifications to the Project Highway

15.13  Excuse from performance of obligations

15.14 Barriers and diversions

15.15  Advertising on the Site

16 Monitoring of Operation and Maintenance
16.1 Monthly status reports
16.2  Inspection
163  Tests
164  Remedial measures
16,5  Monthly Fee Statement
16.6 Reports of unusual occurrence
17  Traffic Regulation
17.1 Traffic regulation by the Concessionaire
17.2  Police assistance
17.3 Buildings for Traffic Aid Posts
174  Recurring expenditure on Police assistance
18  Safety Requirements
18.1 Safety Requirements
18.2  Medical Aid Posts
19  Traffic Census and Sampling
19.1 Traffic census
19.2  Traffic survey
193 Traffic sampling
19.4 Computer systems and network
20 Independent Engineer
20.1 Appointment of [ndependent Engineer
20.2  Duties and functions
203 Remuneration
20.4  Termination of appointment
20.5 Authorised signatories
20.6 Dispute resolution

Tolling, Operation, Maintenance & Transfer of

Page 4 of 136

tar
Ministry < znort & Highways

/Q,\P/l of India




NI

Min:
In.rsfty o "?oa ol?
Go Vern,

National Highways Authority of India

?recfor
" faqsﬁoq
T ing g

21 Change of Scope

21.1
21.2
213
21.4
215
216

PART 1V

Change of Scope

Procedure for Change of Scope
Payment for Change of Scope
Restriction on certain works

Power of Authority to undertake works
Reduction in Scope of the Project

Financial Covenants

22 Concession Fee

22.1 Concession Fee

23 User Fee
23.1  Collection and appropriation of Fee
23.2 Revision of Fee
23.3 Exemption for Local Users
23.4  Free use of service road
23.5 Discounted Fee for frequent Users
23,6 Tolling Contractor
23.7  Fee collection points
23.8  Additional charge for evasion of Fee
23.9 Additional fee for overloaded vehicles
23.10 Display of Fee rates
23.11 Intelligent Tolling System

13A Escrow Account

23A.1 Escrow Account

23A.2 Deposits into Escrow Account

23A.3 Withdrawals during Concession Period

23A.4 Withdrawals upon Termination

24 Effect of variation in Toll collection

24.1

24.2
Fee 1
24.3
Fee 2
24.4

245

Variation in Toll collection

Mode! Concession Agreement

Modification of Concession period due to variation in Target

Modification of Concession period due to variation in Target

Capacity Augmentation

Quantum of modification in the Concession Period

25 Insurance

fﬁgagperaﬁon, Maintenance & Transfer of

Page 5of 136



National Highways Authority of India

'+

25.1

- 25.2
253

25.4

255

256

25.7

26
26.1

26.2

26.3

PART V

Model Concession Agreement

Insurance during Concession Period
Notice to the Authority

Evidence of Insurance Cover
Remedy for failure to insure
Waiver of subrogation
Concessionaire’s waiver

Application of insurance proceeds

Accounts and Audit

Audited accounts
Certification of claims by Statutory Auditors
Set-off

Force Majeure and Termination

27  Force Majeure
27.1 Force Majeure
27.2  Non-Political Event
273 Indirect Political Event
274 Political Event
27.5 Duty to report Force Majeure Event
27.6  Effect of Force Majeure Event on the Concession
27.7  Allocation of costs arising out of Force Majeure
27.8 Termination Notice for Force Majeure Event
279  Termination Payment for Force Majeure Event
27.10 Dispute resolution
27.11 Excuse from performance of obligations
28  Compensation for Breach of Agreement
28.1 Compensation for default
28.2  Extension of Concession Period
28.3 Compensation to be in addition
28.4 Mitigation of costs and damage
29  Suspension of Concessionaire’s Rights
29.1  Suspension upon Concessionaire Default
292 Authority to act on behaif of Concessionaire
29.3  Revocation of Suspension
29.4  Substitution of Concessionaire
29.5  Termination
30 Termination
30.1 Termination for Concessionaire Default

Tolling, Gperation, Maintenance & Transfer of

Page 6 of 136

i
Ministry ¢ - sport & Highways

/ of india



National Highways Authority of India Model Concession Agreement

30.2 Termination for Authority Default
30.3 Termination Payment
30.4  Other rights and obligations of the Authority
30.5 Survival of rights
3 Divestment of Rights and interest
31.1  Divestment Requirements
31.2  Inspection and cure
31.3  Cooperation and assistance on transfer of Project
314 Vesting Certificate
31.5 Additional Facilities
31.6  Divestment costs etc.
32 Defects Liability after Termination
32.1 Liability for defects after Termination
32.2 Retention in Escrow Account

PART VI

Other Provisions

33 Assignment and charges
33.1 Restriction on assignment and charges
33.2  Permitted assignment and charges
333  Assignment by the Authority

34  Change in Law

34.1  Increase in costs or reduction in net after-tax return or other
financial burden

34.2  Reduction in costs or increase in net after-tax return or other
financial gains

34.3  Protection of NPV

34.4  Restriction on cash compensation
34.5 No claim in the event of recovery from Users
35  Liability and indemnity
35.1 General indemnity
35.2  Indemnity by the Concessionaire
353 Notice and contest of claims
354 Defence of claims
35.5 No consequential claims
35.6  Survival on Termination
36  Rights and Title over the Site
36.1 Licensee rights
\ 36.2  Access rights of the Authority and others
36.3  Property taxes

Min; .
Sty of Ry aé?;[ec;o "
GoVemm fanspo

rf i
eny oﬁndg H"Qhw;, Operation, Maintenance & Transfer of Page 7 of 136



‘@

National Highways Authority of India Model Concession Agreement

36.4 Restriction on sub-letting
37  Dispute Resolution
37.1 Dispute resolution
37.2 Mediation and Conciliation
373  Arbitration
374  Adjudication by Regulatory Commission or Authority

38 Disclosure
38.1 Disclosure of Specified Documents
38.2 Disclosure of Documents relating to safety
39  Redressal of public grievances
39.1 Complaints Register
39.2 Redressal of complaints
40 Miscellaneous
40.1 Governing law and jurisdiction
40.2  Waiver of immunity
40.3  Depreciation and interest
404 Delayed payments
40.5 Waiver
40.6 Liability for review of Documents and Drawings
40.7 Exclusion of implied warranties etc.
40.8 Survival
40.9 Entire Agreement
40.10 Severability
40.11 No partnership
40.12 Third parties
40.13 Successors and assigns
40.14 Notices
40.15 Language
40.16 Counterparts
41 Definitions
41.1 Definitions

Tolling, Operation, Maintenance & Transfer of Page 8 of 136

aor
3! =ZTeansport & Highways
M D';/Gﬁ\’;;m/mem of India



National Highways Authority of india Model Concession Agreement

Part 1

Preliminary

\

Min; .
’Sflyomoﬂa?;feqw
Go"&nme’?,?sp"”& ling, Operation, Maint & Transfer of
of ’MJ@%}% p , Maintenance ransfer o

Page 9of 136



National Highways Authority of India Model Concession Agreement

CONCESSION AGREEMENT

THIS AGREEMENT is entered into on this the ............. dayof ......... ,20....
BETWEEN

1 The National Highways Authority of India, established under the National
Highways Authority Act 1988, represented by its Chairman and having its
principal offices at G-5 & 6, Sector 10, Dwarka, New Delhi-110075 (hereinafter
referred to as the “Authority” which expression shall unless repugnant to the
context or meaning thereof include its administrators, successors and assigns) of

One Part;

AND

2 U SPPO LIMITED}I, a new company incorporated by the
Selected Bidder under the provisions of the Companies Act, 2013 and having its
registered office at ... , (hereinafter referred to as the

“Concessionaire” which expression shall unless repugnant to the context or
meaning thereof include its successors and permitted assigns and substitutes) of the
Second Part.
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WHEREAS:

(A)  The Government had entrusted to the Authority the development, operation,
maintenance and management of National Highway No.__ [..] including the
section from km ___ tokm ___ (approximately  [.]Jkm)of NH

(B)  The Authority has undertaken the development of the Project Highway through
EPC/Item Rate/Annuity BOT Mode?, and intends to engage a private operator for
undertaking operation, maintenance and management of the Project Highway
subject to and in accordance with the terms hereof.

(C)  The Authority had invited proposals by its two stage RFP for selection of suitable
bidder for undertaking for tolling, operation, maintenance and transfer (“TOT”) for
the above mentioned Project Highway. (To be decided)

(D)  The Authority had prescribed the technical and commercial terms and conditions,
and invited bids (the “Request for Proposals” or “RFP”) from the bidders for
undertaking the Project. (To be decided)

(E)  After evaluation of the bids received and pursuant to fulfillment by the Selected
Bidder of the stipulated financial (Net Worth/Asset Under Management) criteria as
set forth in the RFP, the Authority had accepted the bid of the Selected Bidder and
issued its letter of acceptance No. ............... dated ................ (hereinafter
called the “LOA”) to the Selected Bidder requiring, inter alia, execution of this
Concession Agreement within 30 (Thirty) days of the date of issue thereof and the
following:

i.  Incorporate a SPV under [Indian] Companies Act 2013 (and rules framed
thereunder) as the Concessionaire to execute the Concession Agreement
along with the Selected Bidder (who would join and execute the same as
confirming party thereto).

ii.  Furnished, to the satisfaction of the Authority, a duly executed agreement
with O&M Contractor, if any, along with all supporting documents
certified by the statutory auditor of such O&M Contractor and endorsed by
Concessionaire, which clearly exhibits required eligibility capacity.

\ ? To be modified as applicable in each case.
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(F)

(G)

(H)

Model Concession Agreement

{The Selected Bidder has fulfilled the aforesaid preconditions subject to and in
accordance with the terms of the LOA, and has since promoted and incorporated
the Concessionaire as a limited liability company under the Companies Act 2013,
and has requested the Authority to accept the Concessionaire as the entity which
shall undertake and perform the obligations and exercise the rights of the selected
bidder under the LOA, including the obligation to enter into this Concession
Agreement pursuant to the LOA for executing the Project}.

The Authority has since procured the Right of Way for the site of the Project
Highway comprising the real estate described in Schedule-A.

{By its letter dated ............. , the Concessionaire has also joined in the said
request of the Selected Bidder to the Authority to accept it as the entity which shall
undertake and perform the obligations and exercise the rights of the Selected
Bidder including the obligation to enter into this Concession Agreement pursuant
to the LOA. The Concessionaire has further represented to the effect that it has
been promoted by the Selected Bidder for the purposes hereof.}

IThe Authority has agreed to the said request of the Selected Bidder and the

Concessionaire, and has accordingly agreed to enter into this Concession
Agreement with the Concessionaire for execution of the Project, subject to and on
the terms and conditions set forth hereinafter,

NOW THEREFORE, in consideration of the foregoing and the respective covenants an.d
agreements set forth in this Concession Agreement, the receipt and sufﬁciencyf of which is
hereby acknowledged, and intending to be legally bound hereby, the Parties agree as

follows:

Page 12 0f 136
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1.1

1.2
1.2.1

(a)

(b)

(c)

(d)

()

()

(2

ARTICLE 1
DEFINITIONS AND INTERPRETATION

Definitions

The words and expressions beginning with capital letters and defined in ti]is
Agreement (including those in Article 41) shall, unless the context other\fvwe
requires, have the meaning ascribed thereto herein and the words and expressions
defined in the Schedules and used therein shall have the meaning ascribed thereto
in the Schedules;

Interpretation
In this Agreement, unless the context otherwise requires,

references to any legislation or any provision thereof shall include amendment or
re-enactment or consolidation of such legislation or any provision thereof so far as
such amendment or re-enactment or consolidation applies or is capable of applying
10 any transaction entered into hereunder;

references to laws of India or Indian law or regulation having the force of law shal]
include the laws, acts, ordinances, rules, regulations, bye laws or notifications
which have the force of law in the territory of India and as from time to time may
be amended, modified, supplemented, extended or re-enacted;

references to a “person” and words denoting a natural person shall be construed as
a reference to any individual, firm, company, corporation, society, trust,
government, state or agency of a state or any association or partnership (whether or
not having separate legal personality) of two or more of the above and shal]
include successors and assigns;

the table of contents, headings or sub-headings in this A greement are for
convenience of reference only and shall not be used in, and shall not affect, the
construction or interpretation of this Agreement;

the words “include” and “including” are 1o be construed, without limitation and
shall be deemed to be followed by “without limitation” or “byt not limited to”
whether or not they are followed by such phrases;

references to “building” include, unless the context otherwise requires,
investigation, design, developing, engineering, procurement, delivery,
transportation, installation, processing, fabrication, testing, commissioning and
other activities incidenta] thereto and “build” sha be construed accordingly;

references to “development” include, unless the context otherwise requires,
construction, renovation, refurbishing, augmentation, upgradation and other
activities incidenta) thereto, and “develop” shall be construed accordingly;

Tolling, Operation, Maintenance & Transfer of
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(h) any reference to any period of time shall mean a reference to that according to
Indian Standard Time;

(i) any reference to day shall mean a reference to a calendar day;

G) references to a “business day” shall be construed as a reference to a day (other
than a Sunday) on which banks in Delhi are generally open for business:

(k)  any reference to month shall mean a reference to a calendar month as per the
Gregorian calendar;

()] references to any date, period shall mean and include such date, period as may be
extended pursuant to this Agreement;

(m)  any reference to any period commencing “from” a specified day or date and “till”
or “until” a specified day or date shall include both such days or dates; provided
that if the last day of any period computed under this Agreement is not a business
day, then the period shall run until the end of the next business day;

(n)  the words importing singular shall include plural and vice versa;
(0}  references to any gender shall include the other and the neutral gender;

(") “lakh” means a hundred thousand (100,000) and “crore” means ten million
(10,000,000,

(q) “indebtedness” shall be construed so as to include any obligation (whether
incurred as principal or surety) for the payment or repayment of money, whether
present or future, actual or contingent;

(n references to the “winding-up”, “dissolution”, “imsolvency”, or
“reorganisation” of a company or corporation shall be construed so as to include
any equivalent or analogous proceedings under the law of the jurisdiction in which
such company or corporation is incorporated or any jurisdiction in which such
company or corporation carries on business including the seeking of liquidation,
winding-up, reorganisation, dissolution, arrangement, protection or relief of
debtors;

(s) save and except as otherwise provided in this Agreement, any reference at any time
to any agreement, deed, instrument, license or document of any description shall be
construed as reference to that agreement, deed, instrument, license or other
document as amended, varied, supplemented, modified or suspended at the time of
such reference; provided that this Sub-clause shall not operate so as to increase
liabilities or obligations of the Authority hereunder or pursuant hereto in any
manner whatsoever;

(t) any agreement, consent, approval, authorisation, notice, communication,
information or report required under or pursuant to this Agreement from or by any
Party or the Independent Engineer shall be valid and effective only if it is in
writing under the hand of a duly authorised representative of such Party or the
Independent Engineer, as the case may be, in this behalf and not otherwise;

Tolting, Operation, Maintenance & Transfer of Page 14 0of 136
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(u)  the Schedules and Recitals to this Agreement form an integral part of this
Agreement and will be in full force and effect as though they were expressly set
out in the body of this Agreement;

(v) references to Recitals, Articles, Clauses, Sub-clauses or Schedules in this
Agreement shall, except where the context otherwise requires, mean references to
Recitals, Articles, Clauses, Sub-clauses and Schedules of or to this Agreement and
references to a Paragraph shall, subject to any contrary indication, be construed as
a reference to a Paragraph of this Agreement or of the Schedule in which such
reference appears;

(w)  the damages payable by either Party to the other of them as set forth in this
Agreement, whether on per diem basis or otherwise, are mutually agreed genuine
pre-estimated loss and damage likely to be suffered and incurred by the Party
entitled to receive the same and are not by way of penalty (the “Damages”); and

(x) time shall be of the essence in the performance of the Parties’ respective
obligations. If any time period specified herein is extended, such extended time
shall also be of the essence.

122 Unless expressly provided otherwise in this Agreement, any Documentation
required to be provided or furnished by the Concessionaire to the Authority and/or
the Independent Engineer shall be provided free of cost and in three copies, and if
the Authority and/or the Independent Engineer is required to return any such
Documentation with their comments and/or approval, they shall be entitled to
retain two copies thercof.

1.2.3  The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not apply.

1.2.4  Any word or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning and, for these
purposes, the General Clauses Act 1897 shall not apply.

1.3 Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations
done to 2 (two) decimal places, with the third digit of 5 (tive) or above being
rounded up and below 5 (five) being rounded down.,

1.4 Priority of agreements, clauses and schedules

1.4.1 This Agreement, and all other agreements and documents forming part of or
referred to in this agreement are to be taken as mutually explanatory and, unless
otherwise expressly provided elsewhere in this Agrcement, the priority of this
Agreement and other documents and agreements forming part hereof or referred to
herein shall, in the event of any conflict between them, be in the following order

(a) this Agreement; and

NS
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1.4.2

(b)  all other agreements and documents forming part hereof or referred to
herein;

i.e. the Agreement at (a) above shall prevail over the agreements and
documents at (b) above.

Subject to the provisions of Clause 1.4.1, in case of ambiguities or discrepancies
within this Agreement, the following shall apply:

(a) between two or more Clauses of thig Agreement, the provisions of a specific
Clause relevant to the issue under consideration shall prevail over those in other
Clauses;

(b) between the Clauses of this Agreement and the Schedules, the Clauses shall prevail
and between Schedules and Annexes, the Schedules shali prevail;

{©) between any two Schedules, the Schedule relevant to the issue shall prevail; and

(d)  between any value written in numerals and that in words, the latter shall prevail.

Tolling, Operation, Maintenance & Transfer of o FPage 16 0f 136
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Part 11

The Concession
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ARTICLE 2

SCOPE OF THE PROJECT

2.1  Scope of the Project

(a)  The scope of the Project as defined in Schedule A and Schedule B hereto,
(the “Scope of the Project”) shall mean and include, during the
Concession Period:(a) Tolling, operation, management, maintenance and
transfer of the Project Highway subject to and in accordance with the
provisions of this Agreement; and

(b)  performance and fulfillment of all other obligations of the Concessionaire
in accordance with the provisions of this Agreement and matters incidental
thereto or necessary for the performance of any or all of the obligations of
the Concessionaire under this Agreement.

Tolling, Operation, Maintenance & Transfer of Page 18 of 136
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3.1

ARTICLE 3
GRANT OF CONCESSION

The Concession

Subject to and in accordance with the provisions of this Agreement, the Applicable
Laws and the Applicable Permits, the Authority hereby grants to the
Concessionaire the concession set forth herein including the exclusive right,
license and authority to demand, collect and appropriate Fee, operate, manage and
maintain the Project Highway (the “Concession™) subject to and in accordance
with terms hereof, for a period of 30 (thirty years) commencing from the
Appointed Date (the “Concession Period”) and the Concessionaire hereby accepts
the Concession and agrees to implement the Project subject to and in accordance
with the terms and conditions set forth herein.

Notwithstanding anything to the contrary in this Agreement, the Parties expressly
agree that the Concession Period shall not be reduced by more than 5 (five) years,
or shall not be increased by more than 10 (ten) years on any account or for any
reason whatsoever.

Subject to and in accordance with the provisions of this Agreement, the
Concession hereby granted shall oblige or entitle (as the case may be) the
Concessionaire to;

(a) Right of Way, access and license to the Site for the purpose of and to the
extent conferred by the provisions of this Agreement;

(b) manage, operate and maintain the Project Highway and regulate the use
thereof by third parties in accordance with terms hereof;

(c) demand, collect and appropriate Fee from vehicles and Users liable for
payment of Fee for using the Project Highway or any part thereof and
refuse entry of any vehicle if the Fee due is not paid;

(d) perform and fulfill all of the Concessionaire’s obligations under and in
accordance with this Agreement;

(e) bear and pay all costs, expenses and charges in connection with or
incidental to the performance of the obligations of the Concessionaire
under this Agreement; and

§3) neither assign, transfer or sublet or create any lien or Encumbrance on this
Agreement, or the Concession hereby granted or on the whole or any part
of the Project Highway nor transfer, lease or part possession thereof, save
and except as expressly permitted by this Agreement.
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3.1.3 The provisions in relation to the Escrow Account in this Agreement shall only be
applicable if the obligations of the Concessionaire under this Agreement are

financed by the Lenders.

Tolling, Operstion, Maintenance & Transfer of Page 20 0f 136
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ARTICLE 4
CONDITIONS PRECEDENT

4.1 Conditions Precedent

4.1.1 Save and except as expressly provided in Articles 4, 9, 10, 27, 37 and 40, or unless
the context otherwise requires, the respective rights and obligations of the Parties
under this Agreement shall be subject to the satisfaction in full of the conditions
precedent specified in this Clause 4.1 (the “Conditions Precedent”).

412 The Concessionaire may, upon providing the Performance Security to the
Authority in accordance with Article 9, by notice require the Authority to satisfy
the Conditions Precedent set forth in this Clause. The Conditions Precedent
obligations of the Authority shall be fulfilled when Authority shall have procured
notification of the Fee Notification as a Condition Precedent to be fulfilled within a
period of 45 (forty five days) from the date of this Agreement.

413 The Conditions Precedent required to be satisfied by the Concessionaire within,
unless specifically stated, a period of 120 (one hundred and twenty) days from the
date of this Agreement or within any extended date agreed by the Authority, and
in any case prior to the Appointed Date shall be deemed to have been fulfilled
when the Concessionaire shall have:

(a) provided Performance Security’ to the Authority within the timelines and in
terms of Clause 9.1 herein below; and

(b)  executed and procured execution of the Escrow Agreement; and

(¢) executed and procured execution of the Substitution Agreement with
Lenders(if any) financing the Debt component of the Concession Fee, in the
format as enclosed with this Agreement; and

(d) delivered to the Authority a legal opinion from the legal counsel of the
Concessionaire with respect to the authority of the Concessionaire to enter
into this Agreement and the enforceability of the provisions thereof; and

(e). executed the Financing Agreements with Lenders, fulfilled the
preconditions set out therein, and achieved Financial Closure and delivered
to the Authority 3 (three) true copies each of the Financial Agreements,
Financial Package and the Financial Model acceptable to Lenders in respect
of financing of the Debt, duly attested by a Director of the Concessionaire

3] Pay to the Authority within “120” (one hundred and twenty) days of date of
execution of Agreement, or any extended date agreed to by Authority but in any

i Suggested as 10% of the Threshold O&M Capacity as specified in Clause 2.2.2 (A) of the RFP document,
to be subsequently escalated at Price Index every 5 years

For Annuity Contracts till the start of the O&M obligation, the Performance Security shall be 5% of the
Threshold O&M Capacity as specified in Clause 2.2.2 (A) of the RFP document initially escalating annually
at Price Index and then it shall be stepped up by 100%.
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case prior to Appointed Date, the Concession Fee (equivalent to its financial bid
quote) of an amount of Rs [...... ] (Rupees [...D) by way of a
demand draft drawn on a Scheduled Commercial bank in India in favour of the
Authority, and payable at New Delhi.

4.1.4 Each Party shall make all reasonable endeavours to satisfy the Conditions
Precedent within the time stipulated and shall provide the other Party with such
reasonable cooperation as may be required to assist that Party in satisfying the
Conditions Precedent for which it is responsible.

42  Damages for delay

4.2.1 In the event that (i) the Concessionaire does not procure fulfilment of any or all of
the Conditions Precedent set forth in Clause 4.1 within the period specified in
respect thereof, and (ii) the delay has not occurred as a result of breach of this
Agreement by the Authority, or due to Force Majeure, the Concessionaire shall pay
to the Authority Damages in an amount calculated at the rate of 0.2% (zero point
two per cent) of the Performance Security for each day’s delay until the fulfilment
of such Conditions Precedent, subject to a maximum of 20% (twenty percent) of
the Performance Security, provided further that such damages for delay by the
Concessionaire for non-fulfilment of Conditions Precedent shall be payable within
15 (fifteen) days of achievement of fulfilment of Conditions Precedent.

4.2.2 In the event that (i) the Authority does not procure fulfilment of any or all of the
Conditions Precedent set forth in Clause 4.1 within the period specified in respect
thereof, and (ii) the delay has not occurred as a result of breach of this Agreement
by the Concessionaire, or due to Force Majeure, the Authority shall pay to the
Concessionaire Damages in an amount calculated at the rate of 0.1% (zero point
one per cent) of the Performance Security for each day’s delay until the fulfilment
of such Conditions Precedent , subject to a maximum of 20% (twenty percent) of
the Performance Security.

4.3 Deemed Termination upon Delay

Without prejudice to the provisions of Clause 4.1 and 4.2, the Parties expressly
agree that in the event the Appointed Date does not occur, for any reason
whatsoever, before the 1st (first) anniversary of the date of this Agreement, all
rights, privileges, claims and entitlements of the Concessionaire under or arising
out of this Agreement shall be deemed to have been waived by, and to have ceased
with concurrence of the Concessionaire, and the Concession Agreement shall be
deemed to have been terminated by mutual agreement of the Parties. Provided,
however, that in the event the non-occurrence of the Appointed Date is for reasons
attributable to the Concessionaire, the Bid Security shall be encashed by the
Authority unless substituted by the Performance Security, in which case, an
amount equal to the Bid Security shall be encashed and appropriated from the
Performance Security as Damages thereof,

Upon termination under this Clause the Authority shall, within [+] days, refund the
Concession Fee to the Concessionaire, if deposited by the Concessionaire, without
interest.
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5.1

5.1.3

ARTICLE 5
OBLIGATIONS OF THE CONCESSIONAIRE

Obligations of the Concessionaire

Subject to and on the terms and conditions of this Agreement, the Concessionaire
shall, at its own cost and expense, procure finance for and undertake the {Tolling
Obligations from Appointed Date, and O&M obligations (in terms hereof) from

[...(.specified Date](“O&M Handover Date”)in respect of the)*operation
and maintenance of the Project Highway and observe, fulfill, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

The Concessionaire shall comply with all Applicable Laws and Applicable Permits
(including renewals as required) in the performance of its obligations under this
Agreement.

Subject to the provisions of Clauses 5.1.1 and 3.1.2, the Concessionaire shall
discharge its obligations in accordance with Good Industry Practice, Applicable
Laws and Applicable Permits, and as a reasonable and prudent person.

The Concessionaire shall at its own cost and expense, in addition to and not in
derogation of its obligations elsewhere set out in this Agreement:

(a) make, or cause to be made, necessary applications to the relevant
~ Government Instrumentalities with such particulars and details as may be
required for obtaining Applicable Permits, and obtain and keep in force and

effect such Applicable Permits in conformity with the Applicable Laws;

(b)  procure, as required, the appropriate proprietary rights, licenses,
agreements and permissions for materials, methods, processes and systems
used or incorporated into the Project Highway;

(c) make reasonable efforts to maintain harmony and good industrial relations
among the personnel employed by the Concessionaire or its Contractors in
connection with the performance of the Concessionaire’s obligations under
this Agreement;

(d)  provide reasonable support and assistance to facilitate the acquisition of
land and/or Capacity Augmentation if undertaken by Authority for the
purposes of and in terms of the Agreement;

{e) ensure and procure that its Contractors comply with all Applicable Permits
and Applicable Laws in the performance by them of any of the
Concessionaire’s obligations under this Agreement;

“To be included in case of Annuity BOT and New EPC project where maintenance obligations would be
subsisting under respective contracts. Whereas in case of Item Rate the content in Parenthesis would be
removed and definitions of Tolling Obligations and O&M Handover Date would be removed.

Tolling, Operation, Maintenance & Transfer of Page 23 of 136



National Highways Authority of India Model Concession Agreement

(H not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

3] undertake the O&M obligations in terms of Clause 15.1, and support,
cooperate with and facilitate the Authority in the monitoring of operation
and maintenance of the Project Highway in accordance with the provisions
of this Agreement;

th) furnish to the Authority in each year of the Concession Period, and every
three months prior to expiry of annual Performance Security, rolled over
and renewed Performance Security (escalated at Price Index from last
value), subject to and in accordance with terms hereof;

(i) without prejudice to the requirement under clause 5.2 below, ensure and
procure that through the Concession Period, the O&M Contractor engaged
by the Concessionaire from time to time or at any time, if any, shall fulfill
the threshold technical eligibility criteria prescribed for the same under the
relevant RFP; to the complete satisfaction of the Authority, and in the event
Concessionaite fails to comply with the same at any time during term
hereof, the same shall be deemed as Concessionaire’s Default which shall
make the Agreement liable for termination;

)] transfer the possession of Project Highway to the Authority in good
operational condition as per Good Industry Practice, upon Termination of
this Agreement, in accordance with the provisions thereof; and

(k) pay the applicable Stamp Duty and registration fees with respect to
execution of this Agreement.

5.2  Obligations relating to Project Agreements

5.2.1 It is expressly agreed that the Concessionaire shall at all times be responsible and
liable for all its obligations under this Agreement notwithstanding anything
contained in the Project Agreements or any other agreement and no default under
any Project Agreement or agreement shall excuse the Concessionaire from its
obligations or liability hereunder.

522 The Concessionaire shall submit to the Authority the drafts of all Project
Agreements, or any amendments or replacements thereto, for its review and
comments, and the Authority shall have the right but not the obligation to
undertake such review and provide its comments, if any, to the Concessionaire
within 15

fifteen) days of the receipt of such drafts. Within 7 (seven) days of execution of any
Project Agreement or amendment thereto, the Concessionaire shall submit to the
Authority a true copy thereof, duly attested by a Director of the Concessionaire, for
its record. For the avoidance of doubt, it is agreed that the review and comments
hereunder shall be limited to ensuring compliance with the terms of this
Agreement. It is further agreed that no review and/or observation of the Authority
and/or its failure to review and/or convey its observations on any document shall
relieve the Concessionaire of its obligations and liabilities under this Agreement in
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523

524

53

5.3.1

5.3.2

any manner nor shall the Authority be liable for the same in any manner
whatsoever.,

The Concessionaire shall procure that each of the Project Agreements contains
provisions that entitle the Authority to step into such agreement, in its sole
discretion, in substitution of the Concessionaire in the event of Termination or
Suspension (the “Covenant”). For the avoidance of doubt, it is expressly agreed
that in the event the Authority does not exercise such rights of substitution within a
period not exceeding 90 (ninety) days from the Transfer Date, the Project
Agreements shall be deemed to cease to be in force and effect on the Transfer Date
without any liability whatsoever on the Authority and the Covenant shall expressly
provide for such eventuality. The Concessionaire expressly agrees to include the
Covenant in all its Project Agreements and undertakes that it shall, in respect of
each of the Project Agreements, procure and deliver to the Authority an
acknowledgment and undertaking, in a form acceptable to the Authority, from the
counter party(ies) of each of the Project Agreements, whereunder such counter
party(ies) shall acknowledge and accept the Covenant and undertake to be bound
by the same and not to seek any relief or remedy whatsoever from the Authority in
the event of Termination or Suspension.

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an O&M
Contractor, if any, and execution of the O&M Contract shall be subject to the prior
approval of the Authority from national security and public interest perspective,
the decision of the Authority in this behalf being final, conclusive and binding on
the Concessionaire, and undertakes that it shall not give effect to any such
selection or contract without prior approval of the Authority. For the avoidance of
doubt, it is expressly agreed that approval of the Authority hereunder shall be
limited to national security and public interest perspective, and the Authority shall
endeavour to convey its decision thereon expeditiously. It is also agreed that the
Authority shall not be liable in any manner on account of grant or otherwise of
such approval and that such approval or denial thereof shall not in any manner
absolve the Concessionaire or its Contractors from any liability or obligation under
this Agreement.

Obligations relating to Change in Ownership

The Concessionaire shall not undertake or permit any Change in Ownership,
except with the prior approval of the Authority. For the avoidance of doubt, it is
expressly agreed that the obligation under this Clause 5.3.1 and the representation
in Clause 7.1(k) shall apply to the Concessionaire’s company in the event the
aggregate shareholding of the Selected Bidder together with {its/their} Associates,
in the issued and paid-up equity share capital of the Concessionaire declines below
51% (fifty one percent) thereof during the first two years of the Concession Period;

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:
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(a)

(b)

©

(i) all acquisitions of equity by an acquirer, either by himself or with any
person acting in concert, directly or indirectly, including by transfer of the
direct or indirect legal or beneficial ownership or control of any equity, in
aggregate of not less than 25% (twenty five per cent) of the total equity of
the Concessionaire, or

(i)  acquisition of any control directly or indirectly of the Board of Directors of
the Concessionaire by any person either by himself or together with any
person or persons acting in concert with him,

shall constitute a Change in Ownership requiring prior approval of the Authority
from national security and public interest perspective, the decision of the Authority
in this behalf being final, conclusive and binding on the Concessionaire, and
undertakes that it shall not give effect to any such acquisition of equity or control
of the Board of Directors of the Concessionaire without such prior approval of the
Authority. For the avoidance of doubt, it is expressly agreed that approval of the
Authority hereunder shall be limited to national security and public interest
perspective, and the Authority shall endeavour to convey its decision within a
period of 60 days from the date of receipt of such request. It is also agreed that the
Authority shall not be liable in any manner on account of grant or otherwise of
such approval and that such approval or denial thereof shall not in any manner
absolve the Concessionaire from any liability or obligation under this Agreement.
For the avoidance of doubt, it is expressly agreed that merger of the
Concessionaire with its parent company and/or the Selected Bidder and/or any of
the constituents thereof shall also constitute Change in Ownership.

For the purposes of this Clause 5.3.2:

the expression “acquirer”, “control” and “person acting in concert” shall have the
meaning ascribed thereto in the Securities and Exchange Board of India
(Substantial Acquisition of Shares and Takeover) Regulations, 2011 or any
statutory re-enactment thereof as in force as on the date of acquisition of equity, or
the control of the Board of Directors, as the case may be, of the Concessionaire;

the indirect transfer or control of legal or beneficial ownership of equity shall mean
transfer of the direct or indirect beneficial ownership or control of any company or
companics whether in India or abroad which results in the acquirer acquiring
control over the shares or voting rights of shares of the Concessionaire; and

power to appoint, whether by contract or by virtue of control or acquisition of
shares of any company holding directly or through one or more companies
(whether situate in India or abroad) the equity of the Concessionaire, not less than
half of the directors on the Board of Directors of the Concessionaire or of any
company, directly or indirectly whether situate in India or abroad, having ultimate
control of not less than 25% (twenty five per cent) of the equity of the
Concessionaire shall constitute acquisition of control directly or indirectly of the
Board of Directors of the Concessionaire.
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3.4 Employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment of
foreign personnel by the Concessionaire and/or its contractors and their sub-
contractors shall be subject to grant of requisite regulatory permits and approvals
including employment/residential visas and work permits, if any required, and the
obligation to apply for and obtain the same shall and will always be of the
Concessionaire and, notwithstanding anything to the contrary contained in this
Agreement, refusal of or inability to obtain any such permits and approvals by the
Concessionaire or any of its contractors or sub-contractors shall not constitute
Force Majeure Event, and shall not in any manner excuse the Concessionaire from
the performance and discharge of its obligations and liabilities under this
Agreement.

3.5  Employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the
performance of its obligations under this Agreement are at ali times properly
trained for their respective functions.

5.6  Branding of Project Highway

The Project Highway or any part thereof shall not be branded in any manner to
advertise, display or reflect the name or identity of the Concessionaire or its
shareholders. The Concessionaire undertakes that it shail not, in any manner, use
the name or entity of the Project Highway to advertise or display its own identity,
brand equity or business interests, including those of its shareholders, save and
except as may be necessary in the normal course of business. For the avoidance of
doubt, it is agreed that the Concessionaire may display its own name and contact
details at a spot where other public notices are displayed for the Users. It is further
agreed that the Project Highway shall be known, promoted, displayed and
advertised by the name of [.......]JHighway.

3.7 Facilities for physically challenged and elderly persons

The Concessionaire shall, in conformity with the guidelines issued from time to
time by the Ministry of Social Justice and Empowerment, or a substitute thereof,
procure a barrier free environment for the physically or visually challenged and for
elderly persons using the Project Highway.
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1 The Authority shall, at its own cost and expense undertake, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

6.1.2  The Authority agrees to provide support to the Concessionaire and undertakes to
observe, comply with and perform, subject to and in accordance with the
provisions of this Agreement and the Applicable Laws, the following:

(a) upon written request from the Concessionaire and subject to the
Concessionaire complying with Applicable Laws, provide reasonable
support and assistance to the Concessionaire in procuring Applicable
Permits required from any Government Instrumentality for implementation
and operation of the Project Highway subject to and in accordance with
terms hereof’

(b) upon written request from the Concessionaire, provide reasonable
assistance to the Concessionaire in obtaining access to all necessary
infrastructure facilities and utilities, including water and electricity at rates
and on terms no less favourable to the Concessionaire than those generally
available to commercial customers receiving substantially equivalent
services;

(©) procure that no barriers are erected or placed on or about the Project
Highway by any Government Instrumentality or persons claiming through
or under it, except for reasons of Emergency, national security or law and
order or collection of inter-state taxes;

()] make best endeavours to procure that no local Tax, toll or charge is levied
or imposed on the use of whole or any part of the Project Highway;

(e) subject to and in accordance with the Applicable Laws, grant to the
Concessionaire the authority to regulate traffic on the Project Highway;

H assist the Concessionaire in procuring police assistance for regulation of
traffic, removal of trespassers and security on or at the Project Highway;

() not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

(h) support, cooperate with and facilitate the Concessionaire in the
implementation and operation of the Project in accordance with the
provisions of this Agreement; and

(i) upon written request from the Concessionaire and subject to the provisions
of Clause 5.4, provide reasonable assistance to the Concessionaire and any
expatriate personnel of the Concessionaire or its Contractors to obtain

Tolling, Operation, Maintenance & Transfer of Page 28 of 136

(rector .
wecr‘:spo o & Highways
MinistS S emment of 1nd2




National Highways Authority of India Model Concession Agreement

6.2

6.3

6.4

applicable visas and work permits in such manner as may be necessary to
facilitate the compliance of this Agreement and the Project Agreements.

Maintgnance obligations prior to Appointed Date {....(O&M Handover
Date)}

Prior to Appointed Datey{....(O&M Handover Date)}®, the Authority shall maintain
{and/or cause to be maintained through existing annuity/EPC contractor} 'the
Project Highway, at its own cost and expense, so that its traffic worthiness and
safety are at no time materially inferior as compared to its condition 7 (seven) days
prior to the last date for submission of the Bid, and in the event of any material
deterioration or damage other than normal wear and tear, undertake repair thereof,
or pay to the Concessionaire the cost and €xpense, as determined by the
Independent Engineer, for undertaking such repair after the Appointed Date. For
the avoidance of doubt, the Authority shall undertake or caused to be undertaken
only routine maintenance prior to the Appointed Date {....(O&M Handover
Date)}®, and it shall undertake or caused to be undertaken special repairs only for
ensuring safe operation of the Project Highway, or in the event of excessive
deterioration or damage caused due to unforeseen events such as floods or
torrential rain.

Obligaticns relating to Competing Roads

The Authority shall procure that during the subsistence of this Agreement, neither
the Authority nor any Government Instrumentality shall construct or cause to be
constructed any Competing Road; provided that the restriction herein shall not
apply if the average traffic on the Project Highway in any three consecutive years
exceeds 90% (ninety per cent) of its designed capacity as stipulated in the
Specifications and Standards. Upon breach of its obligations hereunder, the
provisions of clause 12 and Section 17 of The National Highways Fee
(Determination of Rates and Collection) Rules, 2008 and any applicable
amendments thereof shall apply.

Obligations relating to refinancing

Upon request made by the Concessionaire to this effect, the Authority shall, in
conformity with any regulations or guidelines that may be notified by the
Government or the Reserve Bank of India, as the case may be, permit and enable
the Concessionaire to secure refinancing on such terms as may be agreed upon
between the Concessionaire and the entity providing such refinancing; provided,
however, that the refinancing hereunder shall always be subject to the prior consent
of the Authority, which consent shall not be unreasonably withheld. The Authority
shall endeavor to convey its decision on such request of the Concessionaire within
30 days of receipt of the proposal by the Authority.

* In case of Annuity Concession/New EPC and to be deleted in case of Ltem Rate
® In case of Annuity Concession/New EPC
” In case of Annuity Concession/New EPC
* In case of Annuity Concession/New EPC
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ARTICLE 7

REPRESENTATIONS AND WARRANTIES

7.1 Representations and warranties of the Concessionaire

The Concessionaire represents and watrants to the Authority that:

(a)

(b)

(c)

(d)

(e)

(f)

(&)

(h)

it is duly organised and validly existing under the laws of India, and has full
power and authority to execute and perform its obligations under this
Agreement and to carry out the transactions contemplated hereby;

it has taken all necessary corporate and other actions under Applicable
Laws to authorise the execution and delivery of this Agreement and to
validly exercise its rights and perform its obligations under this Agreement;

it has the financial standing and capacity to undertake the O&M of the
Project Highway in accordance with the terms of this Agreement;

this Agreement constitutes its legal, valid and binding obligation
enforceable against it in accordance with the terms hereof and the
obligations of the Concessionaire under this Agreement will be legally
valid, binding and enforceable obligations against the Concessionaire in
accordance with the terms hereof:

it is subject to the laws of India, and hereby expressly and irrevocably
waives any immunity in any jurisdiction in respect of this Agreement or
matters arising thereunder including any obligation, liability or
responsibility hereunder;

the information furnished in the Bid and as updated on or before the date of
this Agreement is true and accurate in all respects as on the date of this
Agreement;

the execution, delivery and performance of this Agreement will not conflict
with, result in the breach of, constitute a default under, or accelerate
performance required by any of the terms of the Concessionaire’s
Memorandum and Articies of Association {or those of any member of the
Consortium} or any Applicable Laws or any covenant, contract, agrecment,
arrangement, understanding, decree or order to which it is a party or by
which it or any of its properties or assets is bound or affected,;

there are no actions, suits, proceedings, or investigations pending or, to the
Concessionaire’s knowledge, threatened against it at law or in equity before
any court or before any other judicial, quasi-judicial or other authority, the
outcome of which may result in the breach of this Agreement or which
individually or in the aggregate may result in any material impairment of its
ability to perform any of its obligations under this Agreement;
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(i) it has no knowledge of any violation or default with respect to any order,
writ, injunction or decree of any court or any legally binding order of any
Government Instrumentality which may result in any material adverse
effect on the Concessionaire’s ability to perform its obligations under this
Agreement and no fact or circumstance exists which may give rise to such
proceedings that would adversely affect the performance of its obligations
under this Agreement;

)] it has complied with Applicable Laws in all material respects and has not
been subject to any fines, penalties, injunctive relief or any other civil or
criminal liabilities which in the aggregate have or may have a material
adverse effect on its ability to perform its obligations under this Agreement;

(k) it shall at no time undertake or permit any Change in Ownership except in
accordance with the provisions of Clause 5.3 and that the aggregate
holding of the Selected Bidder together with {its/their} Associates, in the
issued and paid-up equity share capital of the Concessionaire shall not
decline below 51% (fifty one percent) thereof during the first two years of
the Concession Period; and that each member of the Consortium whose
technical and financial capacity was evaluated for the purposes of pre-
qualification and short-listing in response to the RFP shall hold at least
26% (twenty six per cent) of such equity during the first two years of the
Concession Period along with its Associates:

Provided further that any such request made under this Clause 7.1{k) and /
or Article 41, at the option of the Authority, shall be required to be
accompanied by a suitable no objection letter from Lender;

) {the selected bidder/ Consortium Members and its/their Associates} have
the financial standing and resources to fund the required equity and to raise
the debt necessary to undertake and implement the Project in accordance
with this Agreement;

(m)  {the selected bidder/ each Consortium Member} is duly organised and
validly existing under the laws of the jurisdiction of its incorporation, and
has requested the Authority to enter into this Agreement with the
Concessionaire pursuant to the Letter of Award, and has agreed to and
unconditionally accepted the terms and conditions set forth in this
Agreement;

(n) all rights and interests of the Concessionaire in the Project Highway shall
pass to and vest in the Authority on the Transfer Date free and clear of all
liens, claims and Encumbrances, without any further act or deed on the part
of the Concessionaire or the Authority, and that none of the Project Assets
shall be acquired by the Concessionaire subject to any agreement under
which a security interest or other lien or Encumbrance is retained by any
person save and except as expressly provided in this Agreement;

(0)  no representation or warranty by the Concessionaire contained herein or in
any other document furnished by it to the Authority or to any Government
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7.2

)]

@

Instrumentality in relation to Applicable Permits contains or will contain
any untrue or misleading statement of material fact or omits or will omit to
state a material fact necessary to make such representation or warranty not
misleading;

no sums, in cash or kind, have been paid or will be paid, by or on behalf of
the Concessionaire, to any person by way of fees, commission or otherwise
for securing the Concession or entering into this Agreement or for
influencing or attempting to influence any officer or employee of the
Authority in connection therewith; and

all information provided by the {selected bidder/ Consortium Members} in
response to the Request for Qualification and Request for Proposals or
otherwise, is to the best of its knowledge and belief, true and accurate in all
material respects.

Representations and warranties of the Authority

The Authority represents and warrants to the Concessionaire that:

(a)

(b)

(c)

(d)

(e)

(0
(@

it has full power and authority to execute, deliver and perform its
obligations under this Agreement and to carry out the transactions
contemplated herein and that it has taken al| actions necessary to execute
this Agreement, exercise its rights and perform its obligations, under this
Agreement;

it has taken all necessary actions under the Applicable Laws to authorise
the execution, delivery and performance of this Agreement;

it has the financial standing and capacity to perform its obligations under
this Agreement;

this Agreement constitutes a legal, valid and binding obligation enforceable
against it in accordance with the terms hereof:

it has no knowledge of any violation or default with respect to any order,
writ, injunction or any decree of any court or any legally binding order of
any Government Instrumentality which may result in any material adverse
effect on the Authority’s ability to perform its obligations under this
Agreement;

it has complied with Applicablc Laws in all material respects;
it has the right, power and authority to manage and operate {cause to be

managed and operated through relevant existing contractor}’® the Project
Highway up to the Appointed Date {.....(O&M Handover Date)}'%; and

” In case of Annuity Concession/New EPC
“In case of Annuity Concession/New EPC
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7.3

(h) it has good and valid right to the Site, and has power and authority to grant
a license in respect thereto to the Concessionaire.

Disclosure

In the event that any occurrence or circumstance comes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of the same. Such
notification shall not have the effect of remedying any breach of the representation
or warranty that has been found to be untrue or incorrect nor shall it adversely
affect or waive any right, remedy or obligation of either Party under this
Agreement,
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ARTICLE 8

DISCLAIMER

8.1 Disclaimer

8.1.1 The Concessionaire acknowledges that prior to the execution of this Agreement,
the Concessionaire has, after a complete and careful examination, made an
independent evaluation of the Request for Proposals, Scope of the Project,
Specifications and Standards, Maintenance Requirements, Safety Requirements, as
built drawings, Site, existing structures, local conditions, physical qualities of
ground, subsoil and geology, traffic volumes and all information provided by the
Authority or obtained, procured or gathered otherwise and has determined to its
satisfaction the accuracy or otherwise thereof and the nature and extent of
difficulties, risks and hazards as are likely to arise or may be faced by it in the
course of performance of its obligations hereunder. The Authority makes no
representation whatsoever, express, implicit or otherwise, regarding the accuracy,
adequacy, correctness, reliability and/or completeness of any assessment,
assumptions, statement or information provided by it and the Concessionaire
confirms that it shall have no claim whatsoever against the Authority in this regard.

8.1.2 The Concessionaire acknowledges and hercby accepts the risk of inadequacy,
mistake or error in or relating to any of the matters set forth in Clause 8.1.1 above
and hereby acknowledges and agrees that the Authority shall not be liable for the
same in any manner whatsoever to the Concessionaire or any person claiming
through or under it.

8.1.3 The Parties agree that any mistake or error in or relating to any of the matters set
forth in Clause 8.1.1 above shall not vitiate this Agreement, or render it voidable.

8.1.4 In the event that either Party becomes aware of any mistake or error relating to any
of the matters set forth in Clause 8.1.1 above, that Party shall immediately notify
the other Party, specifying the mistake or error; provided, however, that a failure
on part of the Authority to give any notice pursuant to this Clause 8.1.4 shall not
prejudice the disclaimer of the Authority contained in Clause 8.1.1 and shall not in
any manner shift to the Authority any risks assumed by the Concessionaire
pursuant to this Agreement.

8.1.5 Except as otherwise provided in this Agreement, all risks relating to the Project
shall be borne by the Concessionaire and the Authority shall not be liable in any
manner for such risks or the consequences thereof.
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National Highways Authority of India Model Concession Agreement

9.1

9.1.1

9.2

ARTICLE 9

PERFORMANCE SECURITY
Performance Security

The Concessionaire shall, for the due performance of its obligations hereunder
during the respective relevant Accounting Year of the Concession Period, provide
to the Authority no later than 45 (forty five) days from the date of this Agreement,
an irrevocable and unconditional guarantee from a Scheduled Commercial Bank in
India with a minimum validity of 12 (twelve) months at a time for a sum
equivalent to Rs.__[.] Crore (Rupees [..])“escalating at Price Index
annually from first anniversary of the Appointed Date, in the form set forth in
Schedule-E (the “Performance Security”'?).The Performance Security shall be
rolled over periodically and shall be renewed 3 (three) months prior to its expiry so
as to keep it valid and subsisting with full force and effect until issue of Vesting
Certificate by Authority and thereafter until expiry of two months from end of the
Defects Liability Period.

In the event the Concessionaire failing to renew and furnish the Performance
Security in terms hereof and by the time period specified herein, the existing
Performance Security shall become liable for forfeiture and the same shall be
deemed to be Concessionaire Default, in which case the Authority shall be entitled
to terminate the Agreement in terms hereof’

Until such time the Performance Security is provided by the Concessionaire
pursuant hereto and the same comes into effect, the Bid Security shall remain in
force and effect, and upon such provision of the Performance Security pursuant
hereto, the Authority shall release the Bid Security to the Concessionaire.

Appropriation of Performance Security

The whole or part of the Performance Security shall be encashable inter alia in the
following Concessionaire Default:-

I Any breach or non-observance of Tolling Obligations set out herein
including among others installation, operation and maintenance of
electronic/computerized tolling counter, round the clock computer network
with Authority’s network as per prevailing EDI protocol, prompt repair and
rehabilitation of tolling system as per Good Industry Practice, and
complying with reporting obligations; in accordance with terms hereof.

"' Suggested as 10% of the Threshold O&M Capacity as specified in Clause 2.2.2 (A) of the RFP document,
to be subsequently escalated at Price Index every 5 years

2 For Annuity Contracts till the start of the O&M obligation, the Performance Security shall be 5% of the
Threshold O&M Capacity as specified in Clause 2.2.2 (&) of the RFP document initiaily escalating annually
at Price Index and then it shall be stepped up by 100%.
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National Highways Authority of India Model Concession Agreement

9.3

II.  The Concessionaire abandons or manifests intention to abandon the
{Tolling Obligations and/or}"* O&M obligations

IIl.  The Concessionaire is in breach of Maintenance Requirements or Safety
Requirements or does not comply with remedy of defect/deficiency
instructions of Independent Engineer or Authority or is in breach of
Maintenance Programme

IV.  The Concessionaire does not renew and furnish Performance Security in
accordance with terms hereof

V.  The Concessionaire creates any Encumbrances in breach of this
Agreement,

VL. Change in ownership has occurred in breach of the Agreement the
concessionaire is adjudged bankrupt or insolvent or in the process of being
liquidated, dissolved, wound up or provisional liquidator or receiver is
appointed pursuant to order of a competent court.

VII.  The Concessionaire fails to undertake the tolling activities as per Good
Industry Practices i.e. such skills, diligence, service levels, efficiency,
innovation, as prevailing in the relevant Industry and changes from time to
time

VI Failure to meet any condition precedent within time specified

IX.  The Concessionaire has committed any other Concessionaire Default which
has been specified in this Agreement as ground for termination.

Upon occurrence of a Concessionaire Default the Authority shall, without
prejudice to its other rights and remedies hereunder or in law, be entitled to encash
and appropriate the relevant amounts from the Performance Security as Damages
for such Concessionaire Default. Upon such encashment and appropriation from
the Performance Security, the Concessionaire shall, within 15 (fifteen) days
thereof, replenish, in case of partial appropriation, to its original level the
Performance Security, and in case of appropriation of the entire Performance
Security provide a fresh Performance Security, as the case may be, and the
Concessionaire shall, within the time so granted, replenish or furnish fresh
Performance Security as aforesaid failing which the Authority shall be entitled to
terminate this Agreement in accordance with Article 30. Upon replenishment or
furnishing of a fresh Performance Security, as the case may be, as aforesaid, the
Concessionaire shall be entitled to an additional Cure Period of 60 (sixty) days for
remedying the Concessionaire Default, and in the event of the Concessionaire not
curing its default, the Authority shall be entitled to encash and appropriate such
Performance Security as Damages, and to terminate this Agreement in accordance
with Article 30.

Release of Performance Security

The Performance Security shall remain in force and effect for the Concession
Period and thereafter until expiry of 2 (two) months from end of Defects Liability
Period.

" In case of Annuity and New EPC else deleted
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